Statements of Material Facts
In Summary Judgment Motions
Require Careful Draftsmanship

By JoserpH N. CAMPOLO AND ERIC W. PENZER

mong the key steps in bringing or responding to
Aa summary judgment motion pursuant to Fed-

eral Rule of Civil Procedure 56 is compliance
with the local rules of all four district courts in New
York State that require the moving party to submit a
separate, short, and concise statement of material facts
about which there are no genuine issues to be tried (a
“Rule 56.1 statement”).! The Commercial Division of the
Supreme Court in both New York and Nassau Counties
have similar rules.?

These rules were adopted to facilitate the “careful
analysis of the evidence” on summary judgment mo-
tions,® and to streamline the consideration of such mo-
tions, by “freeing district courts from the need to hunt
through voluminous records without guidance from the
parties.”* While a proper Rule 56.1 statement may assist
the court in reaching the merits of the party’s position,
an improper statement may result in the denial of the
motion based solely on the party’s noncompliance with
the rule.

Movant'’s Obligations — More Than
"“Cut-and-Paste”

Each statement of fact in the Rule 56.1 statement,
which “will be deemed to be admitted unless contro-
verted by the statement required to be served by the op-
posing party,”” must be followed by a citation to admis-
sible evidence.®

Rule 56.1 statements are not argument.” Rather, the
Rule 56.1 statement (1) should contain factual asser-
tions, with citations to the record; (2) should not contain
conclusions; and (3) “should neither be the source nor
the result of ‘cut-and-paste” efforts with the memoran-
dum of law.”®

The Rule 56.1 statement “is not itself a vehicle for
making factual assertions that are otherwise unsup-
ported by the record.”” Movants should not submit ad-
ditional statements of facts, such as appendices, com-
pendia, or the like," nor should they substitute
affidavits or verified complaints for the Rule 56.1 state-
ment."!

Lawyers who fail to cite supporting material after
each assertion in the statement do so at their peril.
Courts may disregard assertions contained in a Rule
56.1 statement if there are no citations, or if the cited ma-
terials do not support the factual assertions and state-
ments.”? Although courts have “broad discretion” to
overlook a party’s failure to comply with this or any
other local rule, they have found a moving party’s fail-
ure to comply with Rule 56.1 to be “particularly trou-
bling,” for “the moving party bears the burden of
demonstrating that there is no genuine issue of material
fact.”™® Accordingly, a district court may deny the mo-
tion based solely on a movant’s failure to comply with
Rule 56.1."

When drafting a Rule 56.1 statement, attorneys
should consult the judge’s individual rules of practice.
For example, the individual rules of at least one judge in
the Southern District require a party moving for sum-
mary judgment to “present each asserted fact in an in-
dividually numbered paragraph that details and cites
the documentary support for the assertion (e.g., deposi-
tion, affidavit, letter, etc.).”%

JosepH N. CAMPOLO is the General
Counsel of Expedite Video Conferenc-
ing Services, Inc., in Westbury, New
York. He is a graduate of the State
University of New York at Stony
Brook and received his J.D. from Ford-
ham University School of Law.

Eric W. PENZER is an associate in the
litigation department at Farrell Fritz,
PC in Uniondale. He is a graduate of
the State University of New York at
Stony Brook and received his J.D. from
Fordham University School of Law.

26

Journal | February 2003

Reprinted with permission from the New York State Bar Association Journal, February 2003, Vol. 75, No. 2, published by the New York State

Bar Association, One Elk Street, Albany, New York 12207.



Non-Movant’s Obligations —
More Than an Answer

A party opposing a motion for summary judgment
must “come forward with specific facts showing that
there is a genuine issue for trial.”*® The papers opposing
a motion for summary judgment should include a “sep-
arate, short and concise statement of the material facts
as to which it is contended that there exists a genuine
issue to be tried.”"” Thus, “[a] proper 56.1 statement sub-
mitted by a non-movant should consist of a paragraph-
by-paragraph response to the movant’s 56.1 statement,
much like an answer to a complaint.”®

There are two main differences between a non-
movant’s Rule 56.1 statement and an answer to a com-
plaint. First, unlike an an-
swer, each statement of
“contested” material fact by
the non-movant must be sup-
ported by a citation to admis-
sible evidence.” A non-
movant that fails to comply
with this requirement runs
the risk of having the
movant’s statements ac-
cepted by the court as undis-
puted.

The other difference between an answer and a re-
sponsive Rule 56.1 statement is that some responses
commonly asserted in an answer are unavailable in Rule
56.1 statements. The non-movant must either assert in
its Rule 56.1 statement that a particular statement of fact
is contested and provide evidentiary support for that as-
sertion, or concede that it is uncontested. The non-
movant cannot, for example, state that it lacks knowl-
edge or information sufficient to either admit or deny a
statement of fact. In one case where the non-movants’
Rule 56.1 statement was “replete with responses of ‘lack
of knowledge or information sufficient to either admit
or deny,”” the court found the non-movants did not cre-
ate “any issues of fact through this artifice.”?’ In another
case, a court found that “an answer that ‘Plaintiff can
neither admit nor deny this statement based upon the
factual record” was insufficient to establish a disputed
fact.”*!

Although Rule 56.1 does not explicitly permit the re-
sponsive party to object to a statement (if, for example,
the movant includes statements of opinion, legal argu-
ments, or unsupported statements), such objections are
not uncommon in practice.> However, a better ap-
proach might be to cross-move to strike the improper
portions of the Rule 56.1 statement. For example, in
Ofudu v. Barr Laboratories, Inc.” the court granted the
defendant’s motion for summary judgment and simul-
taneously granted, in part, its motion to strike parts of

Although Rule 56.1 does not
explicitly permit the responsive
party to object to a statement,
such objections are not
uncommon in practice.

the plaintiff’s Rule 56.1 statement. It noted that the
plaintiff’s Rule 56.1 statement “appears to be the state-
ment of counsel, as it is argumentative without demon-
strating any personal knowledge of the matters set forth
therein.” Among the statements stricken were those for
which evidentiary material was not provided, those for
which the evidence cited did not support the particular
statement, and those supported only by unsworn con-
clusory statements.**

Effect of Failure to Contest

What effect, if any, do courts give to a movant’s state-
ment of fact that is not properly contested by the non-
movant? Does the court have an obligation to search the
record to confirm that the statement of fact is undis-
puted, or may it assume the
existence of the fact solely be-
cause it was not properly
contested? Courts have taken
varying approaches in this
situation, some adhering to
the letter of the rule and
deeming the statements of
fact admitted with no further
analysis, and some electing
to perform their own review
of the record.

In Universal Calgary Church v. City of New York,” the
court detailed the deficiencies of the plaintiffs” response
to the defendants” Rule 56.1 statement, concluding that
“any of the Defendants’ Rule 56.1 Statements that Plain-
tiffs do not specifically deny and support such denial
with specific evidence, and any of Plaintiffs” 56.1 State-
ments not supported by reference to specific evidence,
will be deemed admitted for purposes of this summary
judgment motion.”

In Baker v. Dorfman, PL.L.C., the court noted the defi-
ciencies in the defendant’s Rule 56.1 statement, which
consisted almost entirely of admissions or denials with-
out evidentiary support, and held that “[a]s a conse-
quence, nearly all of the material facts set forth in plain-
tiff’s Rule 56.1 statement are deemed admitted.””
Nonetheless, the court went on to perform its indepen-
dent review of the defendant’s evidence, finding no
basis to dispute the majority of the plaintiff’s asser-
tions.”

Similarly, in Fernandez v. DeLeno,® the court noted
that the third-party plaintiff’s counsel had blatantly dis-
regarded the rule by failing to provide citations to evi-
dence in its Rule 56.1 statement. It further noted that in
two prior unrelated cases it had returned to counsel its
Rule 56.1 statement with an opportunity to comply with
the rule.” The court declined to overlook counsel’s non-
compliance on this third occasion, however, “deem[ing]
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it improper to again refrain from applying a Rule coun-
sel has systematically chosen to ignore.” Although the
court deemed the assertions contained in the defen-
dant’s Rule 56.1 statement admitted for the purposes of
the motion, it nonetheless reviewed the record, noting
that the third-party plaintiff’s claims were without
merit.*!

The Second Circuit has affirmed the grant of sum-
mary judgment based upon uncontested assertions in
the moving party’s Rule 56.1 statement.> However, in
one recent case, Holtz v. Rockefeller & Co., it held that a
court cannot grant summary judgment to the movant
based upon uncontested material statements of fact un-
less those statements are supported by evidence in the
record.” The Second Circuit expressed concern that con-
struing Rule 56.1 to authorize summary judgment to a
movant “by default” would create tension between the
local rule and Federal Rule of Civil Procedure 56.* It
noted that, under Federal Rule of Civil Procedure 56,
summary judgment is appropriate only when the
movant meets its burden of demonstrating the absence
of material issues of fact. This burden remains with the
movant even if no opposing evidentiary matter is pre-
sented. Thus, permitting a movant to rely upon un-
contested assertions contained in a Rule 56.1 statement
in order to side-step Rule 56 would “be tantamount to
the tail wagging the dog.””” Accordingly, the Second
Circuit stated that where “the record does not support
the assertions in a Rule 56.1 statement, those assertions
should be disregarded and the record reviewed inde-
pendently.”

The Second Circuit’s language in Holtz would appear
to require the district court to confirm that each uncon-
tested statement of fact is supported by evidence con-
tained in the record. However, the court’s actual holding
in the case is permissive, not mandatory: “Thus, we
have previously indicated, and now hold, that while a
court ‘is not required to consider what the parties fail to
point out” in their Local Rule 56.1 statements, it may in
its discretion opt to ‘conduct an assiduous review of the
record” even where one of the parties has failed to file
such a statement.””

In a subsequently decided case, Travelers Indemnity
Co. of Illinois v. Hunter Fan Co., Inc.,* a third-party de-
fendant argued that the assertions contained in its Rule
56.1 statement should be deemed admitted because of
the plaintiff’s failure to submit a responsive statement.
The court disagreed, however, noting that the third-
party defendant itself failed to comply with the rule. It
noted that the movant failed to cite admissible evidence
in its Rule 56.1 statement, and “some of the statements
of ‘fact’ are actually not facts at all, but are rather con-
clusions of law.”*" The court then cited Holtz for the
proposition that the court has “broad discretion” to

overlook a party’s failure to comply with the rule and,
under the circumstances, declined to deem the state-
ments admitted.*?

Conclusion

Rule 56.1 and its counterparts were designed to facil-
itate courts” analysis of the evidence on summary judg-
ment motions. Improperly drafted statements may frus-
trate counsel’s purpose in making the motion. To avoid
the grant or denial of summary judgment on “technical”
grounds, and to facilitate the court’s resolution of a dis-
pute on the merits, a practitioner should exercise dili-
gence and caution in preparing and responding to a
Rule 56.1 statement.

A movant’s statement should contain only factual as-
sertions, not legal arguments, which should be sup-
ported by citations to admissible evidence. The non-
movant’s statement should respond to each of the
movant’s factual assertions, stating whether they are
contested or uncontested. In light of the Second Circuit’s
recent pronouncements concerning Rule 56.1 and other
similar local rules, it remains to be seen what effect
courts will give to assertions contained in a movant’s
Rule 56.1 statement where those assertions are not prop-
erly contested by the non-movant. To avoid the issue al-
together, the non-movant should be sure to cite to ad-
missible evidence demonstrating that a particular fact is
in dispute, as required by the rule.
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