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REAL ESTATE LITIGATION 
 
Around the Appellate Bench: Part 2 
By Patrick McCormick, Esq.  

 
There have been several interesting Appellate Court decisions in the past couple of months 
touching on a variety of issues. Cases discussing actual partial eviction, successor landlord liability 
and a tenant’s failure to timely cure an alleged default are discussed below. 
 
In Croxton Collaborative Architects, P.C. v. T-C 475 Fifth Avenue, LLC,1 a commercial tenant sued its 
successor landlord alleging it was damaged because defendant landlord failed to remediate the 

“derelict” and “war-torn appearance” of the premises, which was caused by renovation work commenced by the prior 
landlord, in breach of the lease. Plaintiff commenced the action approximately five months after defendant bought the 
premises and assumed the lease. The Appellate Division reversed the lower court’s denial on landlord’s motion to dismiss 
the complaint. 
 
The Court noted that lease paragraph 22.01 provided that “in the event of a transfer of title, the lease shall be deemed to 
run with the land and the transferee agrees to ‘assume’ and ‘carry out any and all such covenants, obligations and liabilities 
of Landlord hereunder.” Plaintiff apparently relied upon this lease provision to hold the new landlord liable for the 
conditions caused by the prior landlord. However, the Court relied upon lease paragraph 25.03 which it found 
“unequivocally provides that ‘under no circumstances shall the [lessor] . . . be (a) liable for any act, omission or default of 
any prior landlord; or (b) subject to any offsets, claims or defenses which [t]enant might have against the prior landlord.’” In 
finding that lease section 25.03 “trumps” section 22.01, the Court noted that section 25.03 was prefaced by stating 
“[a]nything herein contained to the contrary notwithstanding.” 
 
 
Is Prepaid Rent Recoverable if a Lease Terminates Early? 
By Patrick McCormick, Esq. 

What happens when rent is prepaid under a lease but the lease is purportedly terminated prior to the expiration of the 
term? The Court of Appeals in Eujoy Realty Corp. v. Wagner Communications, LLC addressed this issue.    

Landlord Eujoy owned a building in Queens with a steel frame structure on the roof for the placement of billboard 
advertisements. Tenant Van Wagner considered the billboard desirable because of its visibility to passing traffic on the Long 
Island Expressway.  Van Wagner leased the billboard for a 15-year term commencing December 1, 2000 and ending 
September 30, 2015.  

 
Subtenant’s Liability for Holding Over After Termination of Its Sublease 
By Patrick McCormick, Esq. 

Who is responsible for the damages that result when a commercial sub-tenant holds over past the expiration of its term 
causing the tenant to incur damages under its lease? In what appears to be a case of first impression in the Second 
Department, in PHH Mtge. Corp. v. Ferro, Kuba, Mangano, Sklyar, Gacovino Lake, P.C.1 the Appellate Division has confirmed 
that, with appropriate lease clauses, the sub-tenant is liable for the damages incurred by the tenant resulting from the sub-
tenant’s failure timely to vacate the premises it occupied. 
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The facts in PHH are simple enough: Owner/Landlord leased certain premises to Tenant. Tenant sublet the entire premises 
to PHH. PHH then sub-sublet a portion of the premises to Sub-subtenant Ferro Kuba. The rent Ferro Kuba was obligated to 
pay to PHH was about one-half the amount of rent paid by PHH to the Tenant and about one-quarter the amount of rent 
paid by the Tenant to the Landlord. The Master Lease between the Landlord and the Tenant provided for holdover damages 
to be paid to the Landlord in the amount of one and one-half the amount of base rent for each month of the holdover. The 
Sublease between the Tenant and PHH and the Sub-sublease between PHH and Ferro Kuba each incorporated by reference 
all the terms of the Master Lease, which included the holdover damages clause. 

 
Preservation of Issues for Appellate Review 
By Patrick McCormick, Esq. 

I did not begin to truly appreciate the rules regarding preservation of issues for appellate review until after I argued a 
criminal appeal before the New York Court of Appeals as a young prosecutor with the Bronx District Attorney’s Office.  In 
that case, the defendant had been indicted for first degree robbery and related crimes and, at trial, sought to call his 
mother as a witness.  In an offer of proof, defendant’s counsel claimed that the testimony would be used to corroborate 
defendant’s version of the events that occurred about one half hour before the crime was committed. The trial court 
precluded the testimony.  On appeal, defendant argued that the mother’s testimony would have demonstrated defendant’s 
state of mind at the time the crime was committed. The legal issues raised on appeal by defendant were complicated and 
when I was preparing the brief to the Court of Appeals, I thought it was a close case and was not certain about the 
outcome.   

Read more on each of Patrick’s articles in McCormick’s Real Estate Litigation Blog at cmmllp.com/mccormicks-real-estate-litigation-
blog 

 

SCOTUS – Supreme Court of the United States Updates 
 
Supreme Court to Hear Case Challenging the Face of Broadcast Television  
By Lauren Kanter-Lawrence, Esq. 

Just about the only thing that the broadcast networks and the founders of Aereo—a service that 
sells live television programming online—can agree on is that the technology will fundamentally 
change the broadcast network business. 

On January 10, 2014, the Supreme Court agreed to hear the dispute between television 
broadcasters and Aereo, a New York-based technology start-up that distributes broadcast signals 

through a network of small antennas in a “cloud,” allowing subscribers to record shows on the remote DVR and watch live 
and recorded programming from their mobile devices. The growing service is currently available in 10 cities for a monthly 
fee of $8 to $12. 

At the heart of the case are “retransmission fees” – money paid to networks and their local stations by cable and satellite 
subscribers for access to their signals and the right to retransmit their programming. 
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Delaware’s Bid to Offer Confidential Arbitration Heard by Sitting Judges 
By Lauren Kanter-Lawrence, Esq. 

Delaware’s unique effort to offer private arbitration presided over by sitting judges to those who could afford it officially  
ended last month when the United States Supreme Court declined to hear arguments as to whether lower court rulings 
barring the program should be reversed. 

Delaware, which has long enjoyed a business-friendly reputation and whose Court of Chancery is well respected for its 
business expertise, established its controversial arbitration program in 2009. The program was limited to business disputes 
of at least one million dollars involving Delaware entities. Sitting judges on the Court of Chancery would preside over the 
disputes in exchange for a $12,000 state filing fee and $6,000 per day in arbitration fees. Documents would not be filed or 
made available to the public. As with conventional arbitration, the hearings would remain private and the results 
confidential, with the added bonus of having some of the country’s most respected judges handling the disputes. 

 

Supreme Court Holds that Competitors May Bring False Advertising Claims Challenging Food and 
Beverage Labels Regulated by the Food and Drug Administration 
By Lauren Kanter-Lawrence, Esq. 
 
Perhaps Coca-Cola should stick to soda. A unanimous Supreme Court held this month that competitors may bring false 
advertising claims under the federal Lanham Act – even if the challenge is to food and beverage labels regulated by the 
Food and Drug Administration under the federal Food, Drug, and Cosmetic Act (“FDCA”) (which prohibits the misbranding 
of food and drinks). 
 
See POM Wonderful LLC v. Coca-Cola Co., No. 12-761. POM Wonderful LLC makes and sells pomegranate juice products, 
including a pomegranate-blueberry blend. Coca-Cola’s Minute Maid division makes and markets a juice blend bearing the 
label “POMEGRANATE BLUEBERRY” in all capital letters above smaller lettering that reveals the juice is a blend of five 
different juices. Minute Maid’s product contains 0.3% pomegranate juice and 0.2% blueberry juice (which the Court 
described as “a minuscule amount”). 
 
POM sued Coca-Cola under the Section 43 of the federal Lanham Act, which allows competitors to sue one another for 
unfair competition arising from false or misleading product descriptions. POM alleged that Coca-Cola’s label tricked 
consumers into believing the product was made mainly of pomegranate and blueberry juices, while the juice blend actually 
contained mostly apple and grape juices. POM claimed that this confusion hurt their sales. 
 
 
Broadcast Networks Prevail in Aereo Suit  
By Lauren Kanter-Lawrence, Esq. 

I previously reported that the Supreme Court had agreed to hear the case American Broadcasting Co. v. Aereo, focusing on 
the dispute between television broadcasters and Aereo, a start-up that distributed broadcast signals through a network of 
small antennas in a “cloud.” Subscribers, who paid between $8 and $12 per month, could use the service to record shows 
and watch live and recorded programming from their mobile devices. 

When the Supreme Court heard the case in April 2014, the networks argued that Aereo (and the other start-ups that were 
sure to follow) threatened retransmission fees – a vital source of revenue paid to networks and their local stations by cable 
and satellite subscribers for access to their signals and the right to retransmit their programming. Since annual 
retransmission fees reach into the billions for broadcast networks, the networks did not take the threat lightly, claiming 
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they might be forced to block access to their signals if the Court found in Aereo’s favor. Aereo’s business model, they 
argued, is the sale of “public performances” of copyrighted work without permission of the copyright owner.  

 
Aereo Update: Case Volleys Back to Trial Court   
By Lauren Kanter-Lawrence, Esq. 

In June, finding that Aereo’s resemblance to traditional cable companies was “overwhelming,” the Supreme Court 
determined that Aereo’s service conflicted with copyright law requiring the copyright owner’s permission for a public 
performance of the protected work. “Performance” includes retransmission to the public, and the Court was not swayed by 
Aereo’s argument that its retransmission was private due to the nature of the technology. Due to the service’s 
“overwhelming likeness” to a cable company, the Court found that any technological differences were inconsequential. 

But Aereo refused to see the Supreme Court decision as the end of the line; the seemingly never-ending case then returned 
to the Southern District of New York. In an order dated October 23, 2014, U.S. District Judge Alison J. Nathan granted a 
preliminary injunction against Aereo, enjoining the company from “streaming, transmitting, retransmitting, or otherwise 
publicly performing any Copyrighted Programming1 over the Internet (through websites such as aereo.com), or by means 
of any device or process throughout the United States of America, while the Copyrighted Programming is still being 
broadcast.” For the time being, the judge rejected the broadcasters’ request for a more expansive order that would have 
also prohibited the copying and storing of copyrighted matter for later viewing, but this limitation was hardly a victory for 
Aereo considering the nationwide ban on a significant aspect of its service offerings. 

Read more on each of Lauren’s articles on her SCOTUS Blog at cmmllp.com/kanters-scotus-blog/ 

 

WILLS, TRUSTS & ESTATES UPDATES 

 
A Letter To Your Family 
By Martin S. Glass, Esq. 

 
So it’s the new year and you’ve promised yourself that you’re going to get your estate plan  done. But 
having your documents in order is only part of a good estate plan. 
 
What you need to do along with that is to prepare a letter that will help your family settle your 
affairs. You need to let them know what they need to do after you have died. Usually, what’s in this 
letter is more of a personal statement than actual written instructions and therefore not normally 

included in a legal document. But what you put in this letter should be consistent with the terms of your Will and/or other 
planning documents. This letter also becomes valuable if you become incapacitated, as it’s another method of making sure 
your wishes are known. 
 
 
Protecting Your Retirement Accounts 
By Martin S. Glass, Esq. 
When discussing estate plans with my clients, I always make sure we discuss their retirement accounts (such as IRAs, 401ks, 
etc.). These are normally owned by only one person and have a beneficiary. Therefore they are not typically in a trust nor 
do they pass under a Will. What I have been finding is that often times their retirement accounts have the greatest value of 
any property they own, including their house. Because these accounts defer payment of income tax, their balances can 
grow very quickly, and can easily become worth millions over the course of generations. 
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Can You Revoke An Irrevocable Trust? 
By Martin S. Glass, Esq. 
The simple, knee-jerk answer to that question should be no, as that’s the point of an irrevocable trust. But, believe it or not, 
if you said that, you’d be wrong. There are actually several different ways to revoke an irrevocable trust. It’s not a simple 
procedure, but there are certain times that it makes sense to get rid of it and start over. One such time would be when a 
trust was set up 10 or 15 years before. Given the changes in the income and estate tax laws, the trust may be more trouble 
and expense than it’s worth. Worse, a trust set up to save taxes might even increase them. 
 
 
Everyone Needs a Will, But No One Wants to Do It  
By Martin S. Glass, Esq. 
 
I think this is something that I’ve known even before I started practicing as an Estate Planning attorney. Matter of fact, it 
probably predates my practice by decades, if not centuries. What am I talking about? I’m talking about the tendency to 
hesitate (if not complete avoid) writing a Will. Both in my practice and my everyday life, I hear from people who recognize 
and admit that they should put a Will in place, but despite their best intentions, they simply don’t do it. Why is that? What  
keeps us from doing what we know we should do? 
 
 
Protecting Your Assets  
By Martin S. Glass, Esq. 
 
Over the course of my career, I’ve found that there are really two parts to being an estate planning attorney. The first part 
is to actually create and execute a plan for my clients. The plan usually consists of a Will or a trust, along with a Power of 
Attorney, Health Care Proxy and Living Will. This is to ensure that whatever is in your estate gets to pass to who you want, 
when you want and who gets to control this passing of assets. 
 
The second part is what’s commonly referred to as asset protection. This simply means making sure that your estate plan 
actually has assets to pass. Otherwise it’s an exercise in futility. 
 
 
Protecting Your Assets – Part II 
By Martin S. Glass, Esq. 
 
As previously stated, the cost of care in New York can run anywhere from $6,000 per month for home care to over $15,000 
per month for nursing home care. That’s a lot of money to go through! Doing the math, that’s over $180,000 per year. With 
the average stay in a facility being two and a half years, the cost could climb to a half a million dollars when all is said and 
done. 
 
Supreme Court Rules That Inherited IRAs Are Not Protected in Bankruptcy  
By Martin S. Glass, Esq. 
 
In a unanimous decision on June 12, 2014, the Supreme Court of the United States, inClark v. Rameker (June 12, 2014, No. 
13 299) 2014 US Lexis 4166, affirmed a Seventh Circuit decision and ruled that inherited IRAs are not retirement funds 
within the meaning of the Bankruptcy Code. For those legal geeks out there, the specific part of the Code is 11 USC §§ 
522(b)(3)(C) and (d)(12). 
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This decision resolves a split among the Circuit courts about the status of IRAs that parents leave to their children. The 
courts have long held that typical IRAs are protected from creditors as they are set up specifically for retirement to the 
point that you’re penalized if you take out funds early. In contrast, money in an account inherited from a parent can be 
withdrawn at any time. 
 
 
Women Need an Estate Plan  
By Martin S. Glass, Esq. 
 
I hate to break the news to the guys reading this, but we’re probably going to die before our wives.  First off, older women 
(65+) have a life expectancy of 20.3 years whereas older men only have an expectancy of 17.7 years, according to the CDC.  
 
Add that to the fact that most women marry guys that are two to five years older than themselves, and you’ve got the 
makings of a wife becoming a widow before the husband has a chance to become a widower. 
 
What that really means is that part of the planning should be to make sure female spouses will be able to live out the 
remainder of their lives in the standard they have grown accustomed. 
 
 
Problems with Joint Bank Accounts  
By Martin S. Glass, Esq. 
 

I hate to break the news to the guys reading this, but we’re probably going to die before our wives.  First off, older women 
(65+) have a life expectancy of 20.3 years whereas older men only have an expectancy of 17.7 years, according to the CDC.  

Add that to the fact that most women marry guys that are two to five years older than themselves, and you’ve got the 
makings of a wife becoming a widow before the husband has a chance to become a widower. 

What that really means is that part of the planning should be to make sure female spouses will be able to live out the 
remainder of their lives in the standard they have grown accustomed. 

I understand gender equality has come a long way in the past few decades, but still, when most people think of estate 
planning, they think of wealthy older men such as Michael Bloomberg or John Rockefeller.  But, when you take into account 
what was said above, estate planning is a subject which has a significant impact on women. 

Read more on each of Marty’s articles in Glass’ Wills, Trusts & Estates Blog at cmmllp.com/glasss-wills-trusts-estates/ 
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